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OTBeTCTBEHHOCTb ynpasnsawouwero ¢oHAOM

_ B CpaBHEHUU HOPM
aHI/IMMCKOro U pOCCUINCKOro nNpaBa
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Principles for Business: Case Law - FCA
Handbook

: Integrity

: Skill, care and diligence

: Management and control

: Financial prudence

: Market conduct

: Customers’ interests

: Communications with clients

: Conflicts of interest
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: Customers: relationships of trust
10: Clients’ assets

11: Relations with regulators
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Who can sue?

1. Fund
2. Liquidator
3. Interest holders - derivative action on behalf of Fund

4. Law enforcement bodies (FCA, etc.)

Persons to be examined after the
collapse of the Fund:

Investment manager, adviser.
Administrator.

Promoters of the fund, directors of the fund and
any feeder fund.

Appointed auditors of the fund.
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SPL Private Finance (PF1) IC Ltd v Arch
Financial Products LLP
SPL Private Finance (PF2) IC Ltd v
Farrell

Initial + subsequent investment

Awarding £22 million in damages against the investment manager and
its Chief Executive, the court found that the investment manager acted
in breach of fiduciary duty of loyalty, in breach of contract and in breach
of its duty to act with reasonable skill and care in managing assets for
the Funds.

Reasonable skill and care — no reasonable manager would have done so

Duty of loyalty: 2 duties — duty of agent to avoid conflicts + duty not to
profit from agent’s position



Weavering Macro Fixed Income Fund
Limited (In Liquidation) v Peterson and
Ekstrom

» The Grand Court of the Cayman Islands has found two
directors of a failed investment fund liable in damages for the
fund's losses caused by their breaches of duty. The directors
were found guilty of willful neglect or default - their conduct
fell well below that required of them.

» Judgment of USS111 million given against each of the
directors.



In R v Seager, corporate veil can be
pierced:

» If an offender attempts to shelter behind
a corporate facade, or veil to hide his crime and his
benefits from it.

» Where an offender does acts in the name of a company
which (with the necessary mens rea) constitute a
criminal offence which leads to the offender's conviction,
then "the veil of incorporation is not so much pierced as
rudely torn away".

» Where the transaction or business structures constitute
a "device", "cloak" or "sham", that is, an attempt to
disguise the true nature of the transaction or structure
so as to deceive third parties or the courts.



Limitation of liability / Indemnity

» UK — possible statutory restrictions on the ability of a
company to give to its officers indemnities for personal
liability

Re City Equitable Fire Insurance Co, 1925:

auditors (and directors) were found to be protected by an
indemnification provision in the articles, protecting them from

liability, except for cases of willful neglect or default.
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Directors’ statutory and fiduciary duties,
Companies Act (sections 171 to 177):

To act within the constitution of the company.
To promote the success of the company.

To exercise independent judgment.

To exercise reasonable care, skill and diligence.
To avoid conflicts of interest.

Not to accept benefits from third parties.

To declare an interest in proposed transactions
arrangements.

or



OcobeHHOCTU OoTBeTCcTBEeHHOCTU YT

1. OtBeTcTBeHHOCTb YT B pamkax ucnonHeHmna AUT, a
TaKXXe no obuerpaxaaHCKUm OCHOBaHMAM
(omeemcmeeHHOCMb nepso2o ypoB8HSA)

2. baHKkpoTctBO YT Kak cneacrsue npuBaedeHUA K
OTBETCTBEHHOCTM  MEpPBOr0  YPOBHA U PUCKMU
npusnedyeHma beHedpuumapos YT K cybcnmgmnapHoun
OTBETCTBEHHOCTM NO 6HAHKPOTHbIM OCHOBAHMAM
(omsemcmeeHHOCMb 8MOPO20o YPOBHA)

3. YronosHo-npaBoOBble PUCKN OCyLlecTBeHunA
neatenbHoctTn YT n cnocobbl X MUHUMU3ALUK



OTBeTCTBEHHOCTb NepBOro ypoBHA

OcHoOBaHMA BO3SHUKHOBEHUA:

» [MpenbasneHne TpeboBaHUN TPETbUMM ULAMMU
B nopaake cT. 14 3akoHa 06 UT

» [lpepbasneHne TpeboBaHUI  TOBApPULLAMMU-
BK/IaAYMKaMU no obLerpa*kKaaHCKUm
ocHoBaHuMAM (cT. 15 TK POD)



Cneunduka oTBeTrcTBEHHOCTM YT nepea
TpeTbMMU AMuamm no cT. 14 3akoHa 06 UT

>
>

OTBeTCcTBEHHOCTb YT He orpaHunyeHa

[Mpwn BKNOYEHUWN B CTPYKTYPY ABYX U 6onee YT 3a Bce AencTBuA,
CBA3aHHble C COBMECTHOM MHBECTULUMOHHOM AeAaTenbHOCTbio, YT
CONMAAPHO HecyT cybcmanapHyto OTBETCTBEHHOCTb

Jllobble  cornaweHns 06  YyCTPAaHEHUM UAN  OrPaHUYEHUM
OTBETCTBEHHOCTU YT HUUYTOMKHbI

[lpu smom:

Hosbi YT, npucoegnHuswince K ANT, He HeceT OTBETCTBEHHOCTb
nepen TPeTbMMKM NMUAMM 33 AENCTBUA, COBEPLUEHHbIE A0 €ro
npucoeanHeHna Kk ANT

ConnpaapHaa OTBETCTBEHHOCTb HE MUCK/KOYAET npaBa oAHOro u3 YT
npeabasutb Apyromy YT TpeboBaHMe O BO3MeELLEHUM YObITKOB,
NPUYNHEHHbIX €ro AeNCTBUAMM



3awuTta YT oT npuBaevYeHUA K OTBETCTBEHHOCTU
NO UCKY TOBapPULLEN-BKNAAUYUKOB

PekomeHAauMn Mo CHUXKEHUIO PUCKA NPU3HaHMA Aenctemin YT coBepLleHHbIMMA
C NpeBbIWEHNEM MOJTHOMOUYNI:

>

[MpenBapuTenbHOe CcornacoBaHme ANOObIX AEeUCTBUK, OTHOCALUMXCA K
NHBECTULMOHHON AeATeNbHOCTM TOBApPULWLECTBA, C 0bWuMm cobpaHuem
ToBapuLLEeN / NHBECTULUMOHHBIM KOMUTETOM

[MpoBeaeHue MEPONPUATUN, HanpaB/IEHHbIX Ha CHUXEHMne
npeanpUHUMATENIbCKOro pucka (nposeaenune due diligence B oTHOLIEHMHN
0bbeKkTa MHBECTUPOBAHUA, NOJIyYeHNE oT4yeTa 06 OLEHKe, HE3aBUCUMbIX
3KCNepTM3 M Np.) N NPeAcTaBAEHUE COOTBETCTBYIOLIMX MATepuasioB Ha
KoJI/IerMasibHoe paccMoTpeHue ToBapuiiam / YieHam MHBECTULMOHHOTO
KOMUTETa ANA NPUHATUM pelleHna 06 MHBECTUPOBaHUMN



OTBeTCTBEHHOCTb BTOPOro YpoOBHA -
OCHOBAHUA BO3HUKHOBEHUA

NCTOYHUK OoTBETCTBEHHOCTU: YT nan noptdpenbHasa KOMNaHUA

1. OtBeTctBeHHocTb YT no cT. 14 3akoHa o6 WT /
OTBETCTBEHHOCTb YT nam noptdenbHoM KomnaHuum no crt. 15
K PO (Bo3melleHme ybbITKOB)

2. HeBO3MOXHOCTb yAOBNEeTBOpPEeHUA YT/noptdenbHomn
KOMMaHnen TpeboBaHUN KpeanTopos

3. T[poueanypa 6aHKpoTcTBa YT/nopTdpenbHon KomnaHUU

4. HeBO3MOMKHOCTb YA0B/IETBOPEHNA TpeboBaHMN KpeanTopos
B 6aHKpoTcTBe YT/noptdenbHomn KomnaHmum

5. [MpuBneyeHme K cybcuMAMApPHON OTBETCTBEHHOCTU UL,
KoHTponupyowmx YT/noptdenbHyto kKomnaHuto (KOJ)



OcHoBaHuA oTBeTcTBeHHOCTU K/J]

1. CybcnmpamapHaa OTBETCTBEHHOCTb 3a Hemnoaayy
(HecBoeBpeMEHHYO nogavy) 3aAB/1IeHUS
NOIKHMKa (cT. 61.12 3aKoHa o 6baHKpoTCTBE)

2. CybcuamnapHas OTBETCTBEHHOCTb 34
HEBO3MOXHOCTb norawleHus TpeboBaHUM
Kpeautopos (cT. 61.11 3akoHa o baHKpoTCTBE)

3. B3bickaHue ybbITKOB (CT. 15 TK P®), ecam He
B3bICKMBA/IUCb paHee



Cnacub6o 3a BHUMaHue!
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